To: The Voters of Windham
David Scanlan, New Hampshire Secretary of State
John Formella, New Hampshire Attorney General

From: Jennifer Coté, Assistant Secretary of State & Election Monitor
Kristin Martino, Director of Vital Records & Election Monitor

Date: December 5, 2024

RE: Report Prepared Pursuant to RSA 659:77 Regarding the November 5, 2024 State General
Election in Windham New Hampshire.

The Attorney General’s Office issued a letter (Attachment A) to Windham Moderator
Galen Stearns, Town Clerk Candis Johnson, and Town Administrator Brian McCarthy on October
11, 2024 regarding issues identified in Windham’s January 23, 2024 Presidential Primary
Election, March 12, 2024 Town Election, and September 13, 2024 State Primary Election. The
Attorney General’s Office specifically determined that those “issues were due to lack of training,
lack of established procedures, or negligence.” Responsibility for the identified issues was
“attributed to former Windham election officials[.]” However, the onus to ensure issues of the
past were not repeated was placed on the current Windham Election Officials.

Issues observed during past elections included failure to complete reconciliation within
48 hours of the closing of the polls, submission of reconciliation certifications and pre-election
certificates with errors or incomplete fields, collaboration issues amongst election officials, and
lack of strong and knowledgeable leadership.

In its October 11, 2024 letter, the Attorney General’s Office appointed election monitors
to monitor the November 5, 2024 State General Election.

Secretary of State David Scanlan appointed the authors of this report — Kristin Martino,
Director of Vital Records, and Jennifer Coté, Assistant Secretary of State — as Election Monitors
to the Town of Windham for the State General Election, scheduled to take place on Tuesday,
November 5, 2024 at its polling place located at Windham High School (64 London Bridge Road,
Windham, New Hampshire). This appointment was made pursuant to RSA 659:77, Ill, which
provides that, “[u]pon a finding by the attorney general that the late submission, miscount, or
other significant deficiency was due to lack of training, lack of established procedures,
negligence, or misconduct, the secretary of state in consultation with the attorney general shall
appoint an election monitor who shall be an individual trained in the conduct of elections and
who shall attend portions of the ballot casting and all of the ballot counting to monitor the next
election conducted in that town or ward.”
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As Election Monitors, we were provided “full access to the polling place, including
authority to directly observe the registration of voters on election day, the checking in of voters
by inspectors of elections, assistance to voters with disabilities, the use of the accessible voting
system, the receipt of ballots, the processing of absentee ballots, and the counting of ballots,
and may handle marked ballots for the purposes of instruction during the counting and
tabulating process.” RSA 659:77, IV. This report is published pursuant to RSA 659:77, V, which
requires the “issu[ance] of a public written report within 30 days following the election to the
voters of the town or ward, the secretary of state, and the attorney general, which shall be
posted on the secretary of state’s website, documenting the extent to which the town or ward
complies with state law and utilizes the best practices set forth in the election procedures
manual and the on-line training available on the secretary of state’s website in conducting the
monitored election.”

Observations made during the November 5, 2024 State General Election demonstrated
significant improvement in compliance with election laws and procedures by the current
Windham Election Officials. These observations indicate that, while progress was apparent,
Windham Election Officials would benefit from additional staffing and training in the Windham
Town Clerk’s office, as well as additional training for ballot clerks, as it would remediate the
issues described within this report.

Polling Location

The polling location for the State General Election was properly set up with ample voting
booths and privacy screens and a functioning accessible voting system. As a major improvement
to previous monitored elections, a guardrail was properly set up to clearly delineate the area of
the polling location open to the public and the area of the polling location accessible only by
voters actively voting and election officials.

Windham uses a paper checklist to check voters in, and sets up ballot clerk stations
based on the first letter of a voter’s last name. There were ample ballot clerk stations set up to
ensure voters were able to check in and receive a ballot within 15 minutes of entering the
polling location. Despite a record voter turn out, including over 10,000 ballots cast in the
Windham election, lines at the ballot clerk stations never exceeded 15 minutes.

Additionally, the polling location had a clear flow of traffic in which voters entered
through the front doors, checked in at the ballot clerk station which contained that voter’s last
name, voted, fed their ballot into the AccuVote electronic ballot counting device, and left the
polling location out a side door through an exit chute set up with stanchions. This ensured that
traffic within the polling location was not congested, and voters waiting to check-in were not
commingled with voters who already cast their ballot. Election Officials additionally ensured
that individuals not actively voting did not enter the guardrail without admission by the
Moderator.
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On Election Day, there were a number of delivery agents returning absentee ballots on
behalf of eligible voters; these delivery agents were advised to seek out the Town Clerk to
return the ballots. As the Town Clerk was seated within the guardrail, at least two delivery
agents attempted to enter the guardrail to deliver the ballot to the clerk. It is recommended
that election officials develop a clear procedure in which the Clerk meets delivery agents
outside of along the guardrail.

It is also recommended that Ballot Clerks receive additional training on check-in
procedures. On at least one occasion, a voter attempted to check-in at a ballot clerk station and
found that their name was previously crossed-off as voting earlier that day. The voter was able
to complete an affidavit and vote. This issue — which was previously noted in the 2024
Presidential Primary Election — is easily remediated by following proper ballot clerk procedures
for a general election published by the Secretary of State’s office. These procedures require
that, before allowing a voter into the area within the guardrail, the ballot clerk shall:

“1. Ask the voter to announce his or her name and domicile address. (Do not ask party
affiliation; voters at a general election all receive the same ballot).

2. Search the checklist, find the voter’s name and address, and read aloud the voter’s
name, domicile, and mailing address (if any) as they appear on the checklist. Always read
loud enough so challengers present can hear the information. Do not read aloud the
voter’s party affiliation.

e If the voter’s name is on the checklist, place a ruler under the voter’s
name/address. Make a check mark in the box beside the correct name. Repeat
the name and address aloud.” ...

This process requires the ballot clerk to use a ruler to mark the correct voter off the checklist,
requires the voter to state their name and address once, and requires the ballot clerk to confirm
the voter’s name and address twice. This redundancy ensures the correct voter is marked on
the checklist.

Absentee & UOCAVA Ballot Processing

New Hampshire RSA § 659:49 dictates:

“I. Processing of previously received absentee ballots shall begin at 1:00 p.m. unless a
different time, that is no earlier than two hours after the opening of the polls is posted
and announced in accordance with paragraph Il. The processing of the absentee ballots
shall not unnecessarily interfere with normal voting procedures, nor shall the polls be
closed at any time for the processing of such ballots during normal polling hours.
Absentee ballots which are received after the start time for processing absentee ballots
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and prior to 5:00 p.m. on the day of the election shall be processed as soon after receipt
as possible. Under no circumstances shall absentee ballots be counted prior to the
closing the polls.

Il. Notwithstanding the provisions of paragraph |, upon the written challenges of 10 or
more voters who are present at the polls no later than 1:00 p.m., the moderator shall
postpone the processing of all absentee ballots until after the polls close and prior to the
counting of all ballots cast in the election. The moderator, or his or her designee, shall
post the time at which the processing of absentee ballots shall begin at the polling place
and one other public location at least 24 hours before the polls open. In addition, when
the polls open the moderator shall announce the time at which the processing of
absentee ballots shall begin.”

The Windham Town Moderator opted to delay the processing of absentee ballots until
polls closed to in person voting at 8:00 P.M. In accordance with statutory requirements, a notice
was posted in the Town Clerk’s office and on the Town’s website at least 24 hours before.
Moderator Stearns announced absentee ballot processing would being at 8:00 P.M. when polls
opened to voting at 7:00 A.M. However, election officials failed to post the notice at the polling
place. After seeking guidance from the Attorney General’s office and Secretary of State’s office,
it was determined that absentee ballot processing would begin at 8:00 P.M. despite the notice
deficiency at the polling location. Existing notices to the public would notify observers planning
to attend absentee ballot process that processing would begin at 8:00 P.M. Additionally, voters
who had submitted their absentee ballot but became available to vote in person may have
relied upon the public postings that they had until 8:00 P.M. to vote at the polling location.

The decision to delay the processing of absentee ballots without first receiving a written
challenge by 10 or more voters in accordance with RSA § 659:49 caused the tabulation process
to not begin until after 12:30 A.M. and delay overall results of the election. The overall absentee
processing was prolonged by other factors detailed in this section. Polling locations which do
not receive a written challenge in accordance with RSA § 659:49, Il should not post absentee
processing times for after 1:00 P.M.

We were notified ahead of Election Day that there were approximately a dozen voters,
primarily UOCAVA voters, who were not previously approved by the Supervisors of the Checklist
prior to Election Day. The Supervisors of the Checklist had declined to approve the voters due to
various reasons, however, those reasons were not applicable to UOCAVA voters. When polls
opened on Election Day, the Supervisors of the Checklist ultimately approved the voters. This,
however, introduced room for error and confusion surrounding the recording of same day voter
registration and absentee ballots cast. Additional training regarding UOCAVA voters for the
Moderator, Supervisors of the Checklist, and Town Clerk would be beneficial to prevent future
issues.
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Absentee ballot preparation and processing was impeded by lack of experience and training.
The Town Clerk, though dedicated to complying with election law and procedures and accepting
constructive feedback throughout Election Day, was new to her position. Though she previously
acted as an assistant town clerk, her involvement in the election process, particularly absentee
ballots and UOCAVA voters, was limited. Additionally, the Town Clerk had new staff. A lack of
base knowledge and experience, coupled with other Town Clerk responsibilities outside of
elections, led to an inability for the Town Clerk and her staff to organize and properly record the
issuance of absentee ballots to voters prior to Election Day. Organization of applications and
returned absentee ballots on Election Day caused a significant delay in processing at the close of
the polls and caused discrepancies on required paperwork. We, as Election Monitors, noted the
following:

e Many absentee ballots were issued by Assistant Town Clerks but were not entered into
the Statewide Voter Registration System (“SVRS”). This caused incomplete reporting on
SVRS regarding how many absentee ballots were issued and how many were returned.

e A number of absentee ballots were returned with missing application. It is unclear why
applications were missing for these returned absentee ballots; these ballots were
ultimately rejected.

e There was a lack of procedure in place to record the issuance of absentee ballots to
voters who intended to register to vote absentee. It is recommended to keep a
spreadsheet which captures all data points that are captured in SVRS to aid in
reconciliation.

e Absentee ballots from voters who registered to vote absentee were not organized.
Absentee voter registration paperwork was separate from absentee ballots. This caused
a delay in processing absentee ballots, as the Supervisors of the Checklist and Town
Clerk had to go through multiple times to ensure that all paperwork was received, and to
locate and process the voter’s absentee ballot.

The Town Clerk and other Election Officials are eager and willing to accept constructive
criticism. Windham Election Officials would benefit from additional staffing and training for
Election Day Preparation, especially as it pertains to absentee ballot organization and
processing.

End of Night Tabulation and Reconciliation

We applaud the Election Officials’ improvements to transparency in the tabulation
process. Moderator Stearns and his assistant moderators used a projection screen to display
numbers as they were tallied and ensured the tabulation process, though within the guardrail,
was visible to all observers.

Timely reporting of results remains an issue for Windham Election Officials. Though
vastly improved from previous years in terms of accuracy, disorganization with hand-counted

Page 5 of 8



ballots and ballots containing write-in votes caused a significant delay in results. In particular, at
least one table’s ballots containing write-in votes counted all votes on the ballots, which meant
it was not possible to determine which votes were for write-in candidates and which votes were
written in for an official candidate on the ballot. The tally sheets containing all write-in results
were also misplaced and not aggregated. This meant that after many Election Officials left the
polling location, all ballots with write-ins were re-reviewed and recorded causing a significant
delay in results. This can be remediated by the Moderator establishing procedures for end-of-
night election volunteers to follow regarding write-ins and hand-counted ballots.

Conclusion

The Windham Election Officials showed considerable improvement compared to
previously monitored elections. Election Officials were dedicated to accepting constructive
criticism, correcting errors, and running a transparent and accurate election. Moderator Stearns
and Town Clerk Johnson, though new to their roles, led their Election Officials commendably.

We would like to thank the Windham Election Officials for their planning and dedication
to Windham voters.

Respectfully submitted,
Z .!a. % a.
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ATTORNEY GENERAL
DEPARTMENT OF JUSTICE

1 GRANITE PLACE SOUTH
CONCORD, NEW HAMPSHIRE 03301

JOHN M. FORMELLA
ATTORNEY GENERAL

JAMES T. BOFFETTI
DEPUTY ATTORNEY GENERAL

October 11, 2024

Town of Windham

Attn: Moderator Galen Stearns

Attn: Town Clerk Candis Johnson

Attn: Town Administrator Brian McCarthy
3 N Lowell Road

Windham, NH 03087

Re:  Town of Windham, Election Review and Follow Up

Dear Moderator Stearns:

This Office received a report from the Secretary of State’s Office identifying numerous
issues with Windham’s January 23, 2024 Presidential Primary Election (the “Presidential
Primary™). This Office also learned that Windham officials had issues timely reconciling results
for the March 12, 2024 Windham Town Election (the “Town Election™), and issues completing
certifications before and after the September 10, 2024 State Primary Election (the “State
Primary”).

~ As described in further detail below, this Office has determined that these issues were due
to lack of training, lack of established procedures, or negligence. Although responsibility for much
of the conduct outlined here may be attributed to former Windham election officials, all current
Windham Election Officials must take greater care to ensure that these issues are not repeated.
Accordingly, this Office recommends that the Secretary of State’s Office appoint an election
monitor to monitor the upcoming November 5, 2024 State General Election.

I. Background:

A. The Presidential Primary Election:

On January 16, 2024, the Secretary of State’s Office appointed an election monitor to
monitor the Presidential Primary in Windham. Deputy Secretary of State Erin Hennessy served as
Election Monitor, and Assistant Secretary of State Jennifer Coté served as Assistant to the Election
Monitor. They issued a report pursuant to RSA 659:77 documenting their observations on
February 22, 2024.
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Please sec the enclosed report from the Election Monitor. In summary, the monitors
‘documented a number of behaviors from Windham election officials that did not conform to New
Hampshire law, did not conform to the Secretary of State’s recommended best practices, or both.
Many of these issues could bave been avoided if election officials had sufficient training and
established procedures. '

B. The Town Election:

On March 12, 2024, Windham held the Town Election. On March 18, then-Moderator
Peter Griffin emailed New Hampshire General Counsel Bud Fitch to ask if the “48-hour post
reconciliation on town elections [had] to be done in public?” Attorney Fitch responded pointing
out RSA 659:73, III requires that the post-clection certificate be recorded and signed by the
modetator within 48 hours of the closing of the polls if no other time is ordered by the Secretary.
of State.

Despite this requirement, Windham did not complete reconciliation within 48 hours of the
closing of the polls for this election. Additionally, Windham noticed and conducted additional
election reconciliation on March 19, 2024, which did not comport with the law.

C. The State Pﬂmaw Election:

On September 10, 2024, Windham held the State Primary Election. Windham’s election
officials showed significant and appreciable improvement in the execution of their duties
compared to some past elections. However, despite the return of votes and the write-in return of
votes being due to the New Hampshire Secretary of State by September 11, they were not received
until September 12. See RSA 659:75.

Further, Windham Election officials ultimately submitted reconciliation certifications that
contained errors or were incomplete, First, the Pre-Election Certificate that you submitted
indicated that the official ballots were counted on August 30, 2024, However, you and Clerk
Johnson did not attest to this until September 10. Further, you recorded the number total number
of Democratic ballots as “3,001” while the Secretary of State’s records indicate that the number
was 3,100, : '

‘That same form indicates that the moderator and the town clerk must certify on election -
day that any ballot counting devices used were properly tested and that the seals on those devices
are intact. See N.H. Election Procedure Manual, 2024, p. 348, 370-71, 430. However, you and
~ Clerk Johnson attested to that certification on September 3. While that attestation certified that the
testing had been done, it did not guarantee that the seals on those devices were intact on election
day.

Second, you filled out two Post-Election Certificates, one for each of the two party
primaries. Page two of the certificates calls for moderators to reconcile their results using two
different calculations (the inventory method and the count method) and then compare the results
of each method. In theory, the two sums should be equal. However, a difference between the two
can indicate an error that the moderator must reconcile. While you completed the sum of the ballots
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using the inventory method on both certificates, you did not complete the certificates as the law
requires. See RSA 659:73, (i) (“[t]he post-election certificate shall include, but not be limited
to: ... [a] comparison of the different methods of tallying ballots cast.”); see also N.H. Election
Procedure Manual, 2024, p. 349 (“[t]he Secretary of State’s Office requests that a copy of this
completed Post-Election Certificate be sent to our office with the Return of Votes form on election
night.”). Therefore, your reconciliation process did not fully comport with the law and did not
maximize your ability to detect any etrors in the tabulation of ballots. -

IL Appointment of Election Monitor:

If the Attorney General’s Office determines that there are “significant deficiencies in the
conduct of an election” that are “due to lack of training, lack of established procedures, negligence,
or misconduct,” then the Secretary of State, in consultation with the Attorney General’s Office,
shall appoint an election monitor to monitor the town’s next election. See RSA 659:77, IIL.

Windham election officials have demonstrated recent improvement in conducting its
elections, However, the Election Monitor’s Report identified numerous issues associated with the
Presidential Primary Election, Windham officials had issues timely reconciling results for the
Town Election, and Windham officials has additional issues completmg their post-election forms
after the State Primary Election. This Office concludes that these issues were due to lack. of
training, lack of established procedures, or negligence. See RSA 659:77, 1IL.

Therefore, in accordance with RSA 659:77, this Office recommends that the Secretary of
State’s Office appoint an election monitor to monitor the State General Election that Windham
will hold on November 5, 2024.

Sincerely o

Matthew G« @y,
Assistant Attorney General
Civil Bureau
matthew.g.conley@doj.nh.gov

MGC/mgc
Enclosure

e Secretary of State’s Office




TO: The Voters of Windham
David Scanlan, New Hampshire Secretary of State
John Formella, New Hampshire Attorney General

FROM: Erin Hennessey, Deputy Secretary of State & Election Monitor

Jennifer Coté, Assistant Secretary of State & Assistant to the Election Monitor
DATE: February 22, 2024
RE: Report Prepared Pursuant to RSA 659:77 Regarding the January 23, 2024

Presidential Primary Election in Windham, New Hampshire.

In response to a complaint filed by voters from the Town of Windham regarding the State
Primary Election held on September 13, 2022, the Attorney General’s Office issued a letter to the
Town of Windham and the complainants addressing alleged election official misconduct. In its
letter, the Attorney General’s office stated:

... [T]his Office’s investigation identified numerous mistakes and issues with how Windham officials
conducted the election, including: (1) having to be reminded by the Secretary of State’s election monitor to
use all test ballots when testing the [AccuVote Ballot Counting Machines]; (2) not using provided boxes for
securing ballots; (3) using a spreadsheet to assist with reconciliation, despite the spreadsheet including
errors that interfered with reconciliation; (4) stopping the reconciliation process at 3:30 a.m. despite not
having completed reconciliation of the total number of ballots cast with the total number of voters who
checked into vote; (5) conducting two unofficial recounts that were not conducted in public; (6) not fully
complying with RSA 659:73, IV and V regarding timely completing and signing the moderator’s certificate
and worksheet, and the names on checklist form. These mistakes did not ultimately affect the outcome of
any election.

As aresult of its findings, the Attorney General’s Office ordered Windham town election
officials to attend one of the Secretary of State’s Presidential Primary Training sessions, and
additionally recommended that the Secretary of State appoint an election monitor to monitor the
January 23, 2024 Windham Presidential Primary Election.

Secretary of State David Scanlan appointed the authors of this report — Erin Hennessey,
Deputy Secretary of State, as Election Monitor, and Attorney Jennifer Coté, Assistant Secretary
of State, as Assistant to the Election Monitor — to the Town of Windham for the Presidential
Primary Election, scheduled to take place on Tuesday, January 23, 2024 at its polling place
located at Windham High School (64 London Bridge Road, Windham, New Hampshire). This
appointment was made pursuant to RSA 659:77, 111, which provides that, “[u]pon a finding by
the attorney general that the late submission, miscount, or other significant deficiency was due to
lack of training, lack of established procedures, negligence, or misconduct, the secretary of state
in consultation with the attorney general shall appoint an election monitor who shall be an
individual trained in the conduct of elections and who shall attend portions of the ballot casting
and all of the ballot counting to monitor the next election conducted in that town or ward.”

As the Election Monitor and Assistant to the Election Monitor, we were provided “full
access to the polling place, including authority to directly observe the registration of voters on
election day, the checking in of voters by inspectors of elections, assistance to voters with
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disabilities, the use of the accessible voting system, the receipt of ballots, the processing of
absentee ballots, and the counting of ballots, and may handle marked ballots for the purposes of
instruction during the counting and tabulating process.” RSA 659:77, IV. This report is published
pursuant to RSA 659:77, V, which requires the “issu[ance] of a public written report within 30
days following the election to the voters of the town or ward, the secretary of state, and the
attorney general, which shall be posted on the secretary of state’s website, documenting the
extent to which the town or ward complies with state law and utilizes the best practices set forth
in the election procedures manual and the on-line training available on the secretary of state’s
website in conducting the monitored election.”

AccuVote Test — January 12, 2024.

Windham town officials properly noticed the testing of the AccuVote electronic ballot
counting devices, indicating that all four AccuVote electronic ballot counting devices which
would be used for the Presidential Primary would be tested by the Moderator, Assistant
Moderators, Town Clerk, and other election officials at the Town Hall on January 12, 2024,
beginning at 9 A.M. Attorney Jennifer Coté, as Assistant to the Election Monitor, attended all
portions of the AccuVote tests.

Testing was conducted pursuant to RSA § 656:42 and protocols dictated by the election
procedure manual. Windham election officials used a test deck they prepared with 50 official
ballots from each political party to test each primary and backup memory card — eight memory
cards total — across four devices. The test deck followed the provisions of RSA § 656:42, VIII
(e), which requires the town clerk to “mark the test ballots in such a way as to demonstrate a vote
for each candidate on at least one test ballot, as well as votes for less than and more than the
number of candidates that may be voted for an office, write-ins... and ballots on which there are
no votes.” Each ballot was then run through the device in four different orientations.

After the test deck was run through the first AccuVote’s memory card, election officials
noted that the count by the device did not match the predetermined hand-count done by election
officials. Further examination of the ballots showed that one purposely blank ballot was folded in
such a way that creasing caused by the fold encroached into the oval. The AccuVote device
appeared to have read the creasing as a vote in two out of the four orientations tested.

In response, Windham election officials contacted AccuVote’s vendor — LHS Associates
Inc. — who sent out a technician to ensure the device was functioning properly. Additionally,
Attorney Coté suggested that the election officials take advantage of the Secretary of State’s
“Guide to Making a Test Deck Presidential Primary 2024,” which provided that “[i]f you prefer,
you may substitute 15 absentee ballots that do have the score mark guiding where to fold the
ballot for 15 of the election-day ballots.” Election officials subsequently removed and replaced
the 15 folded official ballots with 15 folded absentee ballots from each political party. The first
memory card was retested using the replaced ballots. All AccuVote electronic ballot counting
device tests were successful.
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Election Day — January 23, 2024.

Moderators in New Hampshire elections are charged with overseeing polling locations.
The New Hampshire Constitution specifically provides that elections “shall be... governed by a
moderator, who shall, in the presence of the selectmen (whose duty it shall be to attend) in open
meeting, receive the votes of all the inhabitants of such towns and wards present, and qualified to
vote... and shall... in the presence of said selectmen, and of the town or city clerk,... sort and
count the said votes, and make a public declaration thereof, with the name of every person voted
for, and the number of votes for each person...” N.H. CONST. pt. 2, art. 32.

The moderator is the “chief election officer in charge of the polls.” Election Procedure
Manual, pg. 146. It is the moderator’s responsibility to both ensure that each election officer
understands their own election day duties and “secure the observance of the provisions of the
[laws] relating to the conduct of voting.” N.H. RSA § 659:9. The moderator is ultimately the
individual accountable for compliance with election laws and procedures, and for the delegation
of other election day duties. It is the moderator’s leadership which either facilitates or frustrates
the election from running smoothly and successfully.

Based on the observations we made throughout the election, it is clear that the vast
majority of Windham’s election officials were eager to accept constructive criticism, make
improvements to election day procedures, and carry out their duties effectively. Despite their
enthusiasm, the Windham election officials lacked effective leadership from the moderator. The
moderator’s lack of command throughout the day manifested in missing paperwork, poor
procedure, unenforced guardrails, and delayed results.

Opening of the Polis.

Windham'’s Presidential Primary Election took place on January 23, 2024 from 7 A.M.
until 8 P.M. We arrived at the polling location at 6:15 A.M. and introduced ourselves to
Moderator Peter Griffin, and his assistant moderators Galen Stearns and Betty Dunn. We
additionally introduced and offered our assistance throughout the day to the deputy town clerk,
Hannah Davis, who had assumed the duties of town clerk for election day.

We confirmed with Moderator Griffin that he, in the presence of at least one legal voter
from the town of Windham, showed that the ballot compartment for each AccuVote device was
empty prior to printing the zero tapes in accordance with N.H. RSA § 658:36.

Moderator Griffin announced that polls were opened to voting at 7:00 A.M. sharp. At that
time, only one of four AccuVote devices were prepared to accept ballots. Voters were directed to
feed their ballots into the prepared device until the remaining three devices were turned on and
finished printing their zero tapes.

At the time the polls were opened to voting, there was no physical guardrail in place.
Election procedure and statutes provide that “[t]he polling area must be set up to provide an
orderly flow of voters.” Election Procedure Manual, pg. 80. Additionally, the “guardrail shall be
so constructed and placed so that only such persons as are inside such rail can approach within 6
feet of the ballot box and of the voting booths. The arrangements shall be such that the voting

Page 3 of 8



booths can be reached only by passing within the guardrail.” N.H. RSA § 648:9. Windham’s
polling location had stanchions available, however, the stanchions were never retracted and were
not utilized to prevent unauthorized admittance to the guardrail, as touched on in later sections of
this report.

It also came to our attention that official ballots had been improperly counted and
inventoried prior to election day. N.H. RSA § 658:31 provides that “[a]t or prior to the opening
of the polls in each town or ward, the seal of the packages shall be publicly broken by the town
or ward clerk; and the ballots shall be given to the ballot clerks and the ballots shall be examined
and counted by the election officers in the presence of the clerk, the moderator, and at least one
other legal voter. If the ballots are counted prior to the opening of the polls, the clerk shall post,
in an appropriate place and prior to election day, notice of the time and place of the counting.”
Additionally, N.-H. RSA § 658:32 provides that “...[w]hen the ballots are counted, the moderator
shall certify [on the moderator’s certificate] the total number of ballots received.”

We were informed by election officials that the official ballots had been counted and
inventoried by one individual over several days. The ballot inventory time and place were not
noticed to voters, nor was it witnessed by the clerk, the moderator, or at least one other legal
voter. We were also informed that the moderator had failed to complete the Moderator’s
Certificate certifying the total number of ballots received prior to election day. RSA §658:32
requires that “[w]hen the ballots are counted, the moderator shall certify [on the moderator’s
certificate] the total number of ballots received.” Instead, at our suggestion, Moderator Griffin
filled out the Moderator’s Certificate on the day of the election.

Maintaining Control of the Polling Location.

Throughout the day of the election, we observed a number of deviations from election
law and procedures related to the operations of the polling place. In one instance, we were made
aware that there were several high school students under the age of 17 permitted behind the
guardrail to assist with the election. Although we applaud both the Windham election officials
and the Windham students for volunteering at the polls, no election officials confirmed the age of
the volunteers acting as assistant election officials. Several students under the age of 17 therefore
helped voters cast their ballots. N.H. RSA § 658:7-A provides that “[a]n assistant election official
appointed as provided in RSA 658:7 shall be at least 17 years of age as of the date on which such
official initiates performance of the duties of office.” It is the Windham election officials’
responsibility, led by the Moderator, to ensure that all election day volunteers admitted to the
guardrail are at least 17 years old. To the extent students under the age of 17 would like to
volunteer, there are roles outside the guardrail they may fill.

The flow of traffic throughout the polling place was not properly maintained by election
officials, and the lack of physical barriers or other guidance caused confusion amongst voters.
The line for voters returning to undeclared status frequently intertwined with the line of voters
waiting to check-in and receive their ballot. Additionally, on several occasions we witnessed and
alerted Moderator Griffin to individuals accessing the voting area who did not enter for voting
purposes. This included individuals approaching the AccuVote device to record the number of
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ballots cast at that moment in time. Their unauthorized presence in the voting area was facilitated
by the lack of a physical guardrail. Windham election officials are reminded that “[n]o person
other than the election officers, the voters admitted or those admitted to aid a voter pursuant to
RSA 659:20 shall be permitted within the guardrail except by the authority of the election
officers and, then, only for the purpose of keeping order and enforcing the law.” N.H. RSA §
659:21.

Moderator Griffin was also frequently informed that individuals electioneering outside
the polling location left unattended signs. Though this is a frequent challenge faced by election
officials across New Hampshire, “[t]he moderator is responsible for acting to deter illegal
electioneering at the polling place.” Election Procedure Manual, pg. 284. The moderator, or other
election official by delegation, should check in on individuals electioneering outside the no-
electioneering zone to ensure compliance with New Hampshire law.

We noted that on at least three occasions, a voter arrived to check-in and receive their
ballot to find that their name had been marked as voted on the checklist earlier in the day. After
observing a number of ballot clerks check-in voters, it was clear that at least some ballot clerk
teams were not following mandated procedure. Ballot clerks are required to 1. Ask the Voter to
announce his or her name, domicile address, AND the name of the party in which he or she is
registered. Ask an undeclared Voter desired to vote in a party primary to announce the name of
the party in whose primary he or she wishes to vote. 2. Search the checklist, find the Voter’s
name and address, and read aloud the Voter’s name, domicile, mailing address (if any). and party
affiliation as they appear on the checklist. Always read loud enough so challengers present can
hear the information.” Election Procedure Manual, pg. 409. The purpose of repeating a voter’s
information back to them is, at least in part, to ensure that the correct voter is marked off the
checklist. Ballot clerks failing to repeat this information back to the voter may have allowed the
improper voter to be marked off the checklist. We also noted that several ballot clerks did not
properly utilize a ruler or straight edge to identify and mark off voters on the checklist. RSA §
659:13, I(b) provides that ...[t]he ballot clerk shall also mark the checklist using a ruler or other
straight edge to ensure accuracy of the mark in order to show that the voter obtained his or her
ballot.” Failure to properly use a ruler or straight edge to identify and mark off voters pursuant to
RSA § 659:13 increases the chance that a ballot clerk makes a mistake.

Throughout election day, we had to remind Moderator Griffin and other election officials
that whenever the AccuVote device is accessed, they must announce their actions to the public.
The Election Procedure Manual provides in explicit detail:

Public confidence in the legitimacy of elections benefits when those present understand the voting
process and all activities at the polling place. Publicly explain what you are doing when something unusual
or which may be misunderstood occurs. A public explanation will preempt protests from observers or
public misunderstandings that harm confidence in the fairness of the election... For example, a ballot
counting device jams, voters deposit ballots into a ballot box, and now the moderator is inserting those
marked ballots into the functioning ballot counting device. Tell all present why vou are feeding ballots from
a box into the device. Another common example is when the base under the ballot counting device reaches
capacity. Monitor the bins under the device and empty the storage bins whenever they are nearly full. You
must move counted ballots into the ballot storage boxes supplied by the Secretary of State. If someone
seeing marked ballots being moved into a cardboard box suspects ballot box stuffing or other fraud, that

Page 5 of 8



misinformation may be instantly spread far and wide. Make a proactive public announcement. Inform all
present about what you are doing and why. The announcement will reduce the risk that someone will send
out a false alarm. Election Procedure Manual, pg. 163.

Taking measures to make the election process transparent is vital to public confidence in election
integrity. At all times, election officials, especially the moderator, should strive to keep this
procedural provision in mind to guide all compliance with election laws and procedures.

Poll Closing Procedures.

The Windham polling location closed to voting at 8:00 P.M. sharp. At that time, any
voters still in the act of voting or standing in line waiting for the ballot were permitted to vote, in
compliance with New Hampshire election law. Upon Attorney Coté’s suggestion, Moderator
Griffin directed the stanchions to be retracted, creating a physical guardrail between observers
and the counting of ballots.

At this point in the poll closing procedures, Deputy Secretary Hennessey had to direct
Moderator Griffin to run the AccuVote long tapes and shut down the AccuVote devices. RSA §
659:61 specifically provides that “*[a]fter all absentee ballots have been processed, or processed
and counted, as provided in RSA 659:49-55, and after the polls have closed, the election
officials, except those disqualified in accordance with RSA 659:58, shall, under the supervision
of the moderator, immediately begin counting the votes cast at the election.” As part of the legal
requirement to immediately begin counting votes cast at the election, the moderator must ensure
that all ballot bins are emptied and the AccuVote results are printed.

The four AccuVote ballot bins were emptied once all ballots were cast and polls were
closed to voting, however, this was done behind a barrier of tables, garbage cans, and Windham
election volunteers. Election procedure specifically states that “the ballot counting device must
be in the ‘line of sight” from the designated spot outside the rail for the observer(s). We
understand ‘line of sight” in this context to mean the unobstructed view... The observer should be
able to see enough of the ballot counting device to see the printing of the results tapes and allow
observing the emptying of the different bins under the device where ballots are stored.” Election
Procedure Manual, pg. 175. Election officials must be governed by the tenants of transparent
elections; this includes ensuring that the AccuVote device and ballots are within the line of sight
of observers at all times. When viewing the poll closing procedures from outside the guardrail, it
was not immediately clear to us what actions the election officials were taking.

Counting and Reconciliation.

Once polls were closed and all ballots were removed from the AccuVote devices, election
officials began counting those ballots which needed to be adjudicated by hand. This was done at
tables appropriately distanced from the guardrail, and within sight of all observers. Election
officials additionally examined all ballots counted by the AccuVote device for potential write-ins,
as directed by election procedure best practices.

Though the adjudication of hand-count and write-in ballots was done appropriately, the
aggregation and reconciliation of the election results was done out of sight and without
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transparent communication to the observers. At around 12:30 A.M., Assistant Moderator Stearns
adhered to our suggestion of moving the aggregation and reconciliation process to a table within
sight of all observers.

The team of election officials struggled to come up with the final election results.
Assistant Moderator Stearns, with the help of several other election officials, spent several hours
using a spreadsheet on the computer to determine the final results of the election. At around the
same time the aggregation and reconciliation process were moved, we stepped in to walk the
officials through the process of determining final results, including calculating the ballots cast,
reconciling Windham'’s hand-counted ballots, and assisting election officials in completing the
Return of Votes required to be submitted by 8:00 A.M. This was ultimately done by hand, rather
than through the use of a spreadsheet. During reconciliation, it was clear that election officials
misunderstood what election data needed to be used or adjusted based on the hand-counts. Page
98-100 of the Election Procedure Manual, in part, provides the following guidance for
reconciliation relevant to the types of votes cast during the Presidential Primary Election:

...[A] ballot where the voter circled the names of his or her chosen candidates and all ovals are blank[] has
been treated by the ballot counting device as a blank ballot. Hand count the votes on the entire ballot,
adding the votes marked by the voter to each candidate’s total. The device has included the ballot in its total
of counted ballots. For the ballot inventory/ballots cast report, do not add that ballot to the total ballots that
were hand counted because that ballot is already included in the number of device counted ballots... For the
purpose of determining the total number of votes for a particular office or question, including undervotes
and overvotes, for every vote you add to a candidate or question total, you must subtract “1” from the
“undervotes™ total. By determining he voter’s intent, you are changing the ballot from being an undervote
to being a vote for the marked candidate or marked choice on a question.

When the ballot counters were adjudicating the hand-counted and write-in ballots, teams did not
notate whether the ballot was undervoted with a write-in candidate, or whether there was a write-
in candidate and a properly filled in oval besides the write-in candidate.

Ballots at this point of the night had been sealed into their boxes and were not available
for inspection. This is in conflict with election procedure, which provides that ballots should only
be sealed into boxes “immediately after the votes at a state election have been tabulated, the
results have been announced, and the return prepared.” Election Procedure Manual, pg. 176.
Instead, the tabulation sheets used to mark the results of the hand-adjudicated ballots showed
there were fewer undervoted ballots and more write-ins than reported on the AccuVote long tape,
indicating that at least some ballots had a write-in candidate with no bubble filled in. Based on
these tabulation sheets, election officials, with our guidance, properly adjusted the election
results to reflect voter’s intent.

Though there was a slight variance between the votes cast and ballots cast numbers,
Moderator Griffin initially announced the results of both primaries at around 1:25 A.M.
Immediately following the announcement, election officials determined that the unreconciled
variance came from hand-counted ballots that were not included in the results. The tabulation
sheets used to count those ballots were examined, the numbers were added to the previously
announced results, and Moderator Griffin announced amended results at 1:40 A.M. The amended
results reconciled with little to no variance.
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We left the polling location at approximately 2:10 A.M., after the final box was sealed. At
that time election officials were still attempting to reconcile the number of voters checked in.

Conclusion.

The Windham Presidential Primary Election was overall successful, despite the
deviations from election law and procedure. Election officials throughout the day were largely
positive, responsive to constructive feedback, and open to learning opportunities. In the future,
collaboration amongst election officials, coupled with strong and knowledgeable leadership, will
ensure that the Town of Windham is able to fully comply with all election laws and procedures.

Windham election officials have repeatedly struggled to reconcile election results in a
timely manner on election night. Election officials should review all reconciliation training,
determine a course of action prior to election night, and consider whether the use of a
spreadsheet on election night is the best method for tabulating election results. With regard to all
other deficiencies in election law and procedure compliance, it is our recommendation that all
Windham election officials, including the moderator, deputy moderator(s), assistant
moderator(s), town clerk, deputy town clerk, selectmen, supervisors of the checklist, and all
other election officers as defined under RSA § 652:14, attend a Windham-specific training event
hosted by the Secretary of State’s office.

Sincerely,
Erin Hennessey, Deputy Secretary of State Jennifer Coté, Assistant Secretary of State
Election Monitor Assistant to the Election Monitor

2¢
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