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“Only with the new ruler  
do you learn the value of the old.”

BURMESE PROVERB

TODAY’S QUOTE

MALLARD FILMORE By Bruce Tinsley

THE MOST important 
social trend of the past 20 
years is as positive as it is 

underappreciated: the United 
States’ plunging crime rate.

Between 1991 and 2010, the 
homicide rate in the United 
States fell 51 percent, from 9.8 
per 100,000 residents to 4.8 per 
100,000. Property crimes such 
as burglary also fell sharply 
during that period; auto theft, 
once the bane of urban life, 
dropped an astonishing 64 
percent. And FBI data released 
Dec. 19 show that the trends 
continued in the first half of 
2011. With luck, the United 
States could soon equal its 
lowest homicide rate of the 
modern era: 4 per 100,000, 
recorded in 1957.

To be sure, the United 
States is still more violent than 
Europe or Canada, and that’s 
nothing to brag about. But this 

country is far, far safer than 
it was as recently as the late 
1980s, when the movie “Robo-
cop,” set in a future dystopia of 
rampant urban mayhem, both 
expressed and exploited the 
public’s belief that criminals 
ruled the streets — and always 
would.

We are reaping a domestic 
peace dividend, and it can be 
measured in the precious coin 
of human life. Berkeley crimi-
nologist Franklin Zimring has 
found that the death rate for 
young men in New York today 
is half what it would have been 
if homicides had continued 
unabated.

The psychological payoff, 
too, is enormous. Only 38 per-
cent of Americans say they fear 
walking alone at night within 

a mile of their homes, accord-
ing to Gallup, down from 48 
percent three decades ago.

Lower crime rates also mean 
one less source of political 
polarization. In August 1994, 
52 percent of Americans told 
Gallup that crime was the most 
important issue facing the 
country; in November 2011, 
only 1 percent gave that an-
swer. Think political debate is 
venomous now? Imagine if law 
and order were still a “wedge 
issue.”

Did I mention the economic 
benefits? Safe downtowns 
draw more tourists for longer 
stays. Fewer car thefts mean 
lower auto insurance rates. 
Young people who don’t get 
murdered grow up to produce 
goods and services.

Plunging crime rates also 
debunk conventional wisdom, 
left and right. Crime’s contin-

ued decline during the Great 
Recession undercuts the liberal 
myth that hard times force 
people into illegal activity — 
that, like the Jets in “West Side 
Story,” crooks are depraved on 
account of being deprived. Yet 
recent history also refutes con-
servatives who predicted in the 
early 1990s that minority teen-
age “superpredators” would 
unleash a new crime wave.

Government, through tar-
geted social interventions and 
smarter policing, has helped 
bring down crime rates, con-
firming the liberal worldview. 
Yet solutions bubbled up from 
the states and municipalities, 
consistent with conservative 
theory. Contrary to lib-
eral belief, incarcerating more 
criminals for longer periods 
probably helped reduce crime. 
Contrary to conservative 
doctrine, crime rates fell while 

Miranda warnings and other 
legal protections for defen-
dants remained in place.

On the whole, though, 
what’s most striking about 
the crime decline is how little 
we know about its precise 
causes. Take the increase in 
state incarceration, which 
peaked at a national total of 1.4 
million on Dec. 31, 2008. This 
phenomenon is probably a 
source of success in the war on 
crime — and its most troubling 
by-product. But increased im-
prisonment cannot explain all, 
or most, of the decline: Crime 
rates kept going down the past 
two years, even as the prison 
population started to shrink. 
Crime fell in New York faster 
than in any other U.S. city over 
the past two decades — but 
New York locked up offenders 
at a below-average rate, ac-
cording to Zimring’s new book, 

“The City That Became Safe.”
“What went wrong?” is 

the question that launched a 
thousand blue-ribbon com-
missions. But we also need 
to investigate when things go 
right — especially when, as 
in the case of crime, success 
defied so many expert predic-
tions.

Clearly the experts underes-
timated Americans’ capacity to 
take on a seemingly intractable 
problem and fix it. The decline 
of crime, writes Zimring, “pro-
vides a decisive response to 
one of the deepest fears gener-
ated in the last third of the 20th 
century. We now know that 
life-threatening crime is not an 
incurable disease in the United 
States.”

Charles Lane is a Washington Post editorial 
writer. His email address is lanec@washpost.
com.

America’s plunging crime rate deserves more attention

THE 9TH U.S. Circuit 
Court of Appeals is 
famously liberal and 

frequently reversed. Recently, 
however, a unanimous three-
judge panel of this court did 
something right when it held 
that bone marrow donors can 
be compensated. In effect, 
it revised a law, the National 
Organ Transplant Act (NOTA) 
of 1984 because of a medical 
technique developed since 
then.

Was this “judicial activism” 
— judges acting as legisla-
tors, imposing social policies 
they prefer? Or was it proper 
judicial engagement — perfor-
mance of the judicial duty to 
ensure that the law is applied 
in conformity with the actual 
facts of the case? Herewith an 
example of a court’s conscien-
tious application of law in light 
of a pertinent change — a tech-
nological change — in a medi-
cal sphere the law regulates.

NOTA made it a felony to 
sell human organs for trans-
plants. This codified two moral 
judgments. One is that there 
is wisdom in an instinctive 
repugnance about the com-
modification of the human 
body, or at least of body 
parts that are not renewable. 
The other judgment is that a 
market for organs — offering 
perhaps $50,000 for a kidney — 
would usually, and troublingly, 
involve affluent people buying 
from low-income people 
whose consent is influenced by 
their neediness.

Here, however, is another 
moral dilemma resulting from 
NOTA’s codification of moral 
impulses: Potentially deadly 
blood diseases strike tens of 
thousands of Americans each 
year. For example, of the 44,000 
who will be diagnosed with 
leukemia, including 3,500 chil-
dren, half the adults and 700 
of the children will die from it. 
Nearly 3,000 Americans die of 
various blood diseases because 
they cannot find matching 
bone marrow donors. Com-
pensation would substantially 
increase the number of life-
saving donors. Unfortunately, 
NOTA classifies as an organ the 
bone marrow that is the source 
of life-saving stem cells that 
generate white and red blood 
cells, and platelets.

Earlier this month, the 9th 
Circuit panel ruled that a new 
medical technique has made 
the phrase “bone marrow 
transplant” anachronistic. 
When NOTA was written, ex-
tracting bone marrow involved 
a protracted, painful and 
risky semi-surgical procedure 
in which long needles were 
inserted into the hip bones of 
anesthetized donors.

Now, however, there is an 

essentially risk-free technique 
— called apheresis — for ob-
taining the stem cells not from 
hip bones but from the arms — 
the blood streams — of donors 
as they rest for six or so hours 
in a recliner.

Paying donors of blood plas-
ma has long been legal, routine 
and effective in increasing 
donations of blood. It — like 
sperm and eggs, donors of 
which can be compensated — 
is quickly regenerated. As are 
the life-saving cells captured by 
apheresis.

One of the plaintiffs — repre-
sented by limited-government 
litigators from the Institute 
for Justice — who challenged 
NOTA’s compensation ban is a 
California nonprofit organiza-
tion that wants to encourage 
donations by offering $3,000 
awards. These would be in the 
form of scholarships, housing 
allowances or contributions to 
charities chosen by donors. The 
program would initially target 
potential minority and mixed-
race donors who are likely to 
have marrow cell types that are 
the most difficult to match.

Unfortunately, the 9th 
Circuit panel decided it did 
not need to reach the consti-
tutional issue the plaintiffs 
raised, which was this: NOTA, 
in today’s context of the 
noninvasive cell-procurement 
technique, apheresis, violates 
the constitutional guarantee 
of equal protection of the laws. 
It does because it makes a 
distinction — between com-

pensation for donors of blood 
plasma and donors of bone 
marrow — that no longer has a 
“rational basis.”

The “rational basis test” 
makes courts excessively defer-
ential to Congress regarding 
the reasons it gives for regula-
tions it imposes. Courts apply-
ing this test usually approve 
any “conceivable” interest that 
Congress asserts unless it is 
so preposterous it makes the 
judges laugh until their ribs 
ache.

It would have been nice 
if the 9th Circuit panel had 
been more assertive — if it had 
struck down NOTA’s proscrip-
tion of compensation for bone 
marrow donors on equal 
protection grounds. The panel 
said it did not need to reach 
this constitutional question. It 
simply ruled that Congress did 
not really ban compensation 
for bone marrow donors under 
the apheresis method — which 
does not take actual bone mar-
row – because this method did 
not exist in 1984.

Pushing back against the 
too-permissive rational basis 
test is a project for another 
day. For now, it suffices to say 
this: At this moment of careless 
rhetoric about “judicial activ-
ism,” the 9th Circuit judges 
have judged, thereby providing 
a reminder that proper judicial 
engagement is different and 
admirable.

George Will’s email address is georgewill@
washpost.com. 

A court judges, properly

I
n a most welcome decision, 
the state Supreme Court 
on Wednesday upheld the 

conviction of Kristin Ruggiero. 
She is the former Kingston 
woman who framed her ex-
husband for threatening her 
and violating a restraining 
order, saw him convicted, then 
wound up in prison herself 
when the deception was un-
covered by the fine work of the 
Kingston Police Department. 
(She was found dead in prison 
Wednesday.)

Ruggiero had appealed her 
conviction in part by claiming 
that her ex-husband violated 
the state wiretap law. He had 
presented information to 
the court that he learned via 
phone calls she made to him 
from the cell phone account 
she created for the purpose 
of framing him. She argued 
that the evidence should 
be thrown out because he 
violated the wiretap law in 
presenting it to the court. The 
law prohibits anyone from 
sharing illegal recordings. 

The court threw out that 
claim by noting that Ruggie-
ro’s ex-husband was in South 
Carolina, not New Hampshire, 
at the time and, therefore, the 

state statute did not apply to 
him. That’s great for him. But 
what if he happened to have 
been in New Hampshire?

The wiretap statute makes 
no mention of the content of 
conversations being recorded 
or of the relationship of the 
parties to the conversation. It 
simply prohibits people from 
recording others without 
their permission or shar-
ing these recordings. That 
means that no one receiving 
criminal threats or witness-
ing a crime that is not taking 
place in public view can 
legally record it and present 
the recordings as evidence in 
court. It also prevents people 
involved in contentious 
domestic disputes from using 
audio recordings of disagree-
ments. In 1999, the state 
Supreme Court upheld the 
civil conviction of one David 
Hooper who, upon the rec-
ommendation of the guard-
ian ad-litem, had recorded 
conversations with his former 
spouse regarding the care of 
their young daughter.   

Legislators, who will con-
sider changes to the wiretap 
law early next year, need to 
mull ways to fix these flaws. 

Wiretap flaw
Protecting criminals

J
on Huntsman, the former 
Utah governor running for 
the Republican presiden-

tial nomination, has staked 
his campaign on the New 
Hampshire primary. He has 
campaigned here almost 
nonstop since late summer. 
You can get some idea of how 
successful his campaign has 
been by the fact that we felt 
the need to identify him in the 
first sentence.

Huntsman’s efforts have 
seen him rise in New Hamp-
shire polls from the low single 
digits to the low double digits. 
He might have risen further 
by now if he’d given Granite 
Staters stronger reasons to 
support him. 

In our conversations with 
Republican voters, activists 
and uncommitted operatives, 

the reaction to Huntsman can 
be summarized this way: We 
are not sure who this guy re-
ally is or what his message is. 

Huntsman says he’s a 
conservative, and on some 
issues such as tax policy he’s 
pretty good. But he constantly 
signals to moderates that he’s 
really one of them when he 
goes in for global warming 
and a show-weakness foreign 
policy. He often comes across 
as saying what the audience 
wants to hear. The Daily 
Caller, a conservative publi-
cation in Washington, D.C., 
recently noticed the same 
phenomenon.

Huntsman had the right 
idea: Make a stand in New 
Hampshire. It would be work-
ing better if he’d made stron-
ger stands on the issues, too.

A stand in NH
Huntsman’s lacks strength


